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CEQ S ON AND CREER
AR FYI NG BARGAIN NG LN T

Pursuant to Petitions for Qarification of Bargaining Lhit filed by
the Lhited FarmWrkers of Anerica, AFL-A O (UFAY, in order to resol ve
questions of unit conposition allegedly |eft unresolved at the tine of
certification in each of the above-captioned cases, the Regional Orector of
the knard Region of the Agricultural Labor Relations Board issued a report in
whi ch he recommended that the petitions be granted. 8 Cal. Admn. Code section
20385. Thereafter, exceptions to the Regional Orector's report and
recommendati on were tinely filed by Goastal G owers Association (Grastal) and S
& F Gowers, (S &F), cooperative harvesting associations, and by certain of
thei r forner grower-nenbers.

n June 13, 1979, the Board consol idated the cases because of the
simlarity of the issues involved and set the natter for a full evidentiary
hearing before Investigative Hearing Examner (1HE) Robert LeProhn. On April
18, 1980, the I HE i ssued the attached deci sion



i n whi ch he recoomended that the petitions be dismssed. The UFWtinely
filed exceptions wth a supporting brief, and each enployer filed a brief in
response to the UFWs excepti ons.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and concl usions of the |HE, and to adopt his reconmended O der.?

Qoastal Gowers Association and S & F Gowers were organi zed in 1961
and 1965, respectively, under California Agricultural Gode section 54001, et
seq., for the sol e purpose of providing agricultural workers to harvest the

citrus crops of their grower-nenbers.?

Followng a representation el ection, this Board certified the UFWas
t he excl usi ve col | ective-bargaining representative of all agricultural enpl oyees
of S&Fon April 2, 1977, and certified the UFWas representati ve of QGoastal's

agricul tural enpl oyees on

Y ps we shal | disniss the petitions filed herein, we find it unnecessary to
reach the question whether nodification of the existing certifications to
i ncl ude forner nenbers as enpl oyers woul d i nfringe upon the due-process rights
of such nenbers because they were not individually given prior notice of the
el ecti on proceedi ngs invol ving either associ ati on.

Z The associ ations are i ndependent entities but they have virtual ly identical
organi zational structure and busi ness operations. Accordingly, each recruits and
hires and thereafter houses, feeds, transports, pays, and supervi ses a harvest
wor kf or ce under the day-to-day direction of a pernmanent general manager hired by
and responsible to a board of directors. Association services are not avail abl e
to non-nenbers. Menbership is contingent, upon forrmal application and
subsequent approval of the directors and is non-transferable. Mnbers are
contractual |y bound to pay their association for their direct harvest costs, to
share in the underwiting of the association's actual costs of operation, and to
contribute to the purchase or | ease of association assets such as trucks, buses,
ot her equi pment and real property necessary to admnistration. Neither
association is. involved in the | oading, hauling, or nmarketing of citrus.
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April 5, 1978. (astal entered into a collective-bargai ning agreenent wth the
UFWon May 8, 1978, and on the foll ow ng Novenber 1 advi sed the union that
certain of its grower-nenbers had cancel | ed their nenberships.? S & F entered
into an agreenent wth the UFWon June 1, 1979 and on Decenber 5, of that year
notified the union that some of its grower-nenbers had since wthdrawn fromt hat
associ ati on.

It was these w thdrawal s which pronpted the UFWto seek incl usion of
t he harvest enpl oyees of forner grower-nenbers wthin the original bargai ning
unit. The URWcontends that association nenbers nay not repudiate the
bargai ning agreenent, insofar as it affects them at any tine by sinply
cancel ling their nenberships. Qherw se, forner nenbers coul d thereafter seek
harvest | abor fromsone non-union, and thus | ess costly, source, thereby
di mni shing the associ ations' workforce requi renents. The URWasserts that
W t hout independent ongoi ng farmng operations of their ow, the associations
are nerely service organi zati ons and as such cannot offer stability in |abor
rel ations.

V¢ are not unmindful of the argunents advanced by the UFW?¥ but

it is our viewthat they are grounded on hypot heti cal

9 The IHE found that Qoastal nornal |y experiences a yearly fluctuation in
nenbership. A Goastal spokesnan testified that his association had gai ned nore
new nenbers than it lost in the 18-nmonth period between certification and
hearing. Various reasons were cited by the I|He for nenbership turnover; all
wer e based on changed ci rcunst ances, includi ng conversion of the forner |enon-
producing | and to real estate devel opnent, repl acenent of ol der groves wth new
trees or rowcrop plantings, and new harvesting arrangenents necessitated by a
grover's affiliation wth a different narketing outl et.

¥ The UFWs concerns are reflected in Menber Ruiz's dissenting opinion. V¢ do

not undertake any assessnent of whether the specul ations or probabilities set
forth therein mght actual |y becone acconpli shed fact.
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possibilities and thus do not provide a proper basis for decision. Ve rely

i nstead on evidence in the record, including the denonstrated hi story, purpose,
and function of these associations as of the tine of the hearing in this
proceeding, to find that they have provided the requisite stability in |abor

rel ati ons which the Act contenpl ates. Ve conclude therefore that each

associ ation was properly found to be the sol e enpl oyer of its harvest

enpl oyees, and that it woul d be inproper to include in the certified bargai ni ng
units enpl oyees who are no | onger enpl oyed by the associ ati ons.

ROER

It is hereby ordered that the Petitions to darify Bargai ni ng
Lhits inthis natter be, and they hereby are, di smssed.
Cated: April 8, 1981

HERBERT A PERRY, Menber

JGN P. McCARTHY, Menber
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MEMBER RU Z, D ssenti ng:

| dissent.

The maj ority concludes that hastal Gowers Association and S & F
Gowers, as entities separate fromtheir grower nenbers, are the agricul tural
enpl oyers of the | enon harvest enpl oyees. After examning the nature of the
citrus industry and in particular the rel ati onshi ps between the two
associ ations, their nenbers, and the packi ng houses w th whomthey do
busi ness, | conclude that the associations by thensel ves cannot provide the
degree of stability in collective bargaining required of agricultural
enpl oyers under the Act.

The IHE confined his analysis to a determnati on of whether the
associ ations and their nenbers fit various nodel s of enpl oying entities—+the
mul ti-enpl oyer unit, the joint enpl oyer, and the single enpl oyer nodel s.
Focusi ng on the rel ati onshi p between associ ati on and each nenber, and findi ng
no direct grower control over the harvest enpl oyees, the | HE determned t hat

t here
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was no simlarity of operations, interchange of enpl oyees, common | abor
relations policy, or common nanagenent. This anal ysis begs the question: the

grower nenbers in this case expressly del egated the authority to control the

wor kers' enpl oynent conditions to the associ ations. The grower nenbers, by
formng these associations to provide | abor, automatical |y have a comrmon | abor
rel ations policy, common nanagenent and an interchange of enpl oyees.

In determning who is a suitable enpl oyer, the ALRB | ooks to that
entity which can provide the nost stability in a collective bargai ni ng
rel ationship. The entity which has a pernanent and substantial interest in the
agricultural operations is a proper entity to negotiate terns and conditions of

enpl oynent with agricultural workers. Gournet Harvesting and Packi ng (Mar. 29,

1978} 4 ALRB No. 14; Joe Maggio, Inc. (Apr. 10, 1979) 5 ALRB No. 2c A scrutiny

of the total activity of the entity is necessary to decide whether it shoul d

assune the bargai ning responsi bilities. Napa Valley Mneyards Go. (Mar. 7,

1977) 3 ALRB No. 22. Therefore, the Board nust exam ne whether (oastal G owers
and S & F Gowers, as entities separate fromtheir nenbers, can provide the
requi site stability and whet her they possess a pernanent interest in the
agricultural operations. The analysis nust take into account the realities of
the enploying industry and the function of the harvesting associ ati ons.

The citrus industry is unique in agriculture. Because the fruit
nay be left on the trees' for nonths wthout danage, the harvest nay be
nani pul ated by the demands of the narket. Therefore, it is the citrus packing

houses recei ving the nar ket
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orders, rather than the grower or harvesting associations, who supervise the
harvest to neet those orders and who control the quantity and quality of the
frut. Lenon orchards range in size fromproperties of a fewacres to
properties wth hundreds of acres. Wiile certain |enon growers are directly
involved in the agricultural operations, many | enon growers are absent ee

| andowners who del egate cultivation operations to | and nmanagenent groups and
harvest operations to harvesting associ ati ons.

The record in this case shows that, due to both their structure and
their function, Goastal Gowers and S & F Gowers, as separate entities,
provide little stability for serious collective bargai ning. Both associations
are cooperative | enmon harvesting associ ations nade up of grower nenbers. The
associ ations harvest only for their nenbers and nake no profit fromtheir
services. Therefore, if the nenbers wthdraw, the association as an entity
ceases to exist. This is unlike a comrmercial business, such as a commercia
customharvester, or any other provider of service, which, although it nay
| ose custoners if |abor costs are increased due to unionization, does not
structural ly cease to exist.

It is possible that a nonprofit cooperative associati on coul d,
apart fromits grower nenbers, provide stability in enpl oynent and coul d have
such a permanent interest in an agricultural operation so as to warrant

certifying it as an agricultural enployer. See (orona ol | ege Hei ghts O ange

and Lenon Association (Feb. 28, 1979) 5 ALRB No. 15. Indeed, the ALRA

definition of "agricultural enployer” includes "any individual grower,

corporate grower, cooperative grower, harvesting

7 ALRB No. 9



associ ation, hiring association, |and nanagenent group, any association of

persons or cooperatives engaged in agriculture.” Section 1140.4 (c), enphasis

added. However, the nere fact that an entity is deened a harvesting
associ ation does not automatically nmean that that entity by itself is an
appropri ate enpl oyer.

In this case, the function of both S & F Gowers and Qoast al
Gowers render themunstabl e enpl oyers. The sol e purpose of these two
associations is to provide |abor for the harvest. An examnation of their
operations and their relationship wth the citrus packi ng houses reveal that
the associations function, in effect, as |abor contractors rather than as
cust om har vest ers.

S & F and (oastal hire and fire their harvest workers and are
directly responsible for paying them wages and fringe benefits. Qew forenen
enpl oyed by the associations supervise the workers in the fields and the
associations provide the mninal anount of equipnent necessary for the
har vest . However, all nanagerial judgnent as to the harvest activities is
exerci sed by the packing houses. The packing houses give daily directions to
the harvesting association on where to pick, when to pick, and how nuch to
pi ck. Packi ng house enpl oyees check for quality control of the lenons in the
fields. The packing houses own the fruit bins and transport the |enons from
the fields to the packing houses. The harvesting associations thus have no
responsibility except for picking and placing the fruit in the bins; they
exercise virtually no
LITETTETTETTTT]

LITETTETTETTTT]
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managerial judgnent.¥ In sum although they have direct control over the work
force, the associations exercise little independent judgnent and they do not
provi de speci al i zed equi pnent. They therefore cannot be characterized as
customharvesters. Sutti Farns (Feb. 19, 1980) 6 ALRB No. 11.

S nce the associations function only to provide labor, it is
apparent that they by thensel ves have no substantial or permanent interest in
the agricultural operations. The source fromwhich they derive such an
interest is their grower nenbers, who own the | enon orchards and who have an
interest inthe quality of the harvesting and packing of their |enons.
Section 1140.4 (c) provides that the enpl oyer engagi ng a person who supplies
agricultural workers is the enpl oyer of those workers, in order to fix the
bargai ning obligation on an entity wth a substantial interest in the
agricultural operation. In this case, because the associations are the
functional equivalent of a |abor contractor, its grower nenbers nust be under
a bargaining obligation to provide the needed stability in a collective
bar gai ni ng rel ati onshi p.

The advent of unionization generally causes, as it didinthis
case, an increase in |abor costs. The Board, of course, cannot bind arms-

| ength custoners to use a certain service once

Y In fact, under sone circunstances, the packi ng houses may be the | ogi cal

enpl oyer entities, since they supervise the harvest operation and control the
quality of the fruit. See RvcomGorp., et al. (Aug. 17, 1979) 5 ALRB Nb. 55,
where the Board found that the packi ng house operation, rather than the entity
suppl ying the | abor, was the enpl oyer of the harvest enpl oyees; Corona ol | ege
Hei ghts Orange and Lenon Association (Feb. 28, 1979} 5 ALRB No. 15, where the
Board certified the citrus packi ng house associ ati on as the enpl oyer of the
har vest enpl oyess; Gournet Harvesting and Packing (Mar. 29, 1978) 4 ALRB Nb.
14.
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costs are increased. However, | find that the grower nenbers are not arms-
| ength custoners of the association, since the nenbers actually constitute the
associ ation and since section 1140.4 (c) deens the nenbers to be the enpl oyers
of the associations who act as suppliers of |abor

Furthernore, although some job loss is often the result of
uni oni zati on when the uni oni zed enpl oyer | oses custoners due to increased
service costs, the Act contenpl ates certifying enpl oyers who will be able to
continue to function after unionization. Afailure to bind the grower nenbers
has nore inpact in terns of job | oss on the associations than that generally
contenpl ated by the statute. Because these associations, unlike-commerci al
operations, are nonprofit organi zations, the increased | abor costs cannot be
absorbed in the operation but rather are directly transmtted in increased
| abor costs to the grower nmenbers. S nce the only reason for nenbers' to
renain wth the association is to have a ready supply of |abor, nenbers wl
tend to w thdraw sinply because the only service being provi ded has becone nore
expensive. This is contrary to the statutory schene of certification. n the
one hand, if a grower uses workers hired by a | abor contractor, the statute
requires that the grower be certified, thus requiring the grower to absorb the
i ncreased | abor costs arising out of unionization. O the other hand, the
statute establishes that, to be a certifiable agricultural enployer, the
entity, such as a customharvester, nust, by definition, provide nore than
| abor; for instance, they nust provide specialized equi pnent or supervise the

harvest. Therefore, by hiring a customharvester, the grower is
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buyi ng nore than just labor. The grower is buying a service and thus woul d
have reason to continue using the service, even if |abor costs were increased.
Thus, the certified customharvester nay experience a nanageabl e anount of job
| oss.

The ul tinate consequence of failing to bind the grower nenbers to
the associations or to a bargaining obligation is that the associations wll,
by | osing their nenbership, cease to exist and the union will have no entity
wth which to bargain. However, even if the nenbers do not wthdraw a
failure to i npose a bargai ning obligation on the nenbers all ows the nenbers to
ci rcunvent the union and the col | ective bargai ni ng agreenent, not by
w t hdraw ng, but sinply by not using association |abor. The record, in fact,
shows that certain nenbers who renai ned in the. associations actual |y used
har vest enpl oyees fromother sources. A collective bargai ni ng agreenent
negoti at ed between the association and the union woul d have little force if
the nenbers thensel ves coul d choose not to use the association' s harvest
enpl oyees or abide by the agreenent. A bargaining obligation i nposed on the
nenbers woul d al | ow such issues as the use of outside harvest |abor to becone
subj ects of serious coll ective bargai ni ng.

| find that it is necessary to inpose a bargai ning obligation on
the grower nenbers, if the Board wshes to certify entities which provide sone
degree of stability in a bargaining relationship. However, | also recognize
that these associations performa useful function in the citrus industry and
al so can provide nore stabl e year-round enpl oynent to citrus workers than can

i ndi vidual growers. These associations, which possess
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authority over labor relations delegated by their grower nenbers, are |ogical
entities for collective bargai ning purposes. Mnbers may have certain
legitinate reasons for wshing to wthdraw fromthe associ ation. Therefore, |
do not advocate a conpl ete prohibition on wthdrawal fromthe associations
during the certification of the union. | find that the nost feasible and

equi tabl e approach to this unit clarificationid in both cases to deemthe
association to be the agricultural enpl oyer wth which the union nay bargain.
However, because the grower nenbers constitute the association, they al so

incur an obligation to bargain wth the union, while they are nenbers of the

associ ation. This bargaining obligation inposes on the nenbers the fol |l ow ng

duties: so long as they are nenbers of the association, they nust recognize
the union and nust abide by the contract negotiated by the association. |If
they wish to wthdraw, they nay w thdraw after bargai ni ng about the
w thdrawal with the union.?

S nce the enploying entity is the association and since the
nenber' s bargai ning obligation ends upon wthdrawal, there is no conflict wth
the requirenment of section 1156.2 that the bargaining unit shall be "all the
agricultural enpl oyees of an enpl oyer." |f a grower-nenber enpl oys
agricultural enpl oyees to performcultivation or agricultural operations other
than the harvesting of | enons, the nenber can be deened the enpl oyer of those

enpl oyees.

Z |t nust be enphasi zed, however, that the association, as an agricul tural

enpl oyer, renai ns bound by the certification until such tine as the i ncunbent
union is decertified or is replaced by a rival union.
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This Board is charged wth the responsibility of establishing
stable bargaining relationships in the agricultural industry. Therefore, we
nust scrutinize and take into account the conpl exities of the enpl oyi ng
Industries in determning the proper enpl oyer entities for bargai ni ng
purposes. Harvesting associations, such as Goastal Gowers' and S & F
Gowers, play &unique role inthe citrus industry which is itself structured
differently than nost agricul tural busi nesses which this Board has
encountered. These associations do not fit easily into existing enpl oyer
nodel s. It does a disservice to the industry, the unions, and the enpl oyees
to refuse to | ook beyond existing nodel s for a solution to this unit probl em
Aven the structure of the industry and the rol e of harvesting associ ations, |
concl ude that to deemthe associations the agricultural enployers of the
enpl oyees and to inpose a | imted bargai ning obligation on the nmenbers of
t hose associ ations woul d protect both the industry's interests and the
enpl oyees' interests.?

Cated: April 8, 1981

RONALD L. RJU Z, Menber

Y| reject the IHE s concl usion, based on Al aska Roughnecks and Dxillers

Association v. NLRB (9th dr. 1977) 555 F. 2d 732 [95 LRRM 2965], that the
grower nenbers were denied due process. (oastal Gowers and S & F Gowers
were created by, and are nade up of, their grower nenbers. UWnlike the two
conpani es i n Al aska Roughnecks, the nenbers and the associ ations are not
separate entities. The grower nenbers bel onged to the associations at the
tine of the election. The nenbers had del egated control of |abor relations to
the associ ations; the associations were acting, in effect, as agents of the
nenbers at the tine of the el ection.

[fn. 3 cont. on p. 14]
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[fn. 3 cont.]

Therefore the problemof el ection notice in A aska Roughnecks does not
exist here. Furthernore, the question of their duty to bargain did not
arise until the nenbers wthdrew fromthe associations, when their intent
to disregard the certification became apparent. Uhlike A aska Roughnecks,
whi ch i nvol ved an unfair |abor practice proceeding, the unit
clarification hearing in this case afforded the grower nenbers the
opportunity to litigate their enpl oyer status in a representation
proceeding. | find no denial of due process.
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CASE SUMARY

rastal G owers Associ ati on and 7 ARB Nb. 9
S &F Gowers (UFW Case Nbs.

BACKAROUND

Fol | ow ng separate representation el ections, the Board
certified the Lhited FarmVrkers of Arerica, AFL-AQ (WFW as
excl usi ve col |l ective bargai ning representative of the agricul tural
enpl oyees of (oastal Gowers Association and S & F Gowers, both
| ong-est abl i shed cooperative harvesting associations, in two
separate bargaining units. Thereafter, each of the two associations
entered into a separate col | ective bargai ni ng agreenent wth the
UFW Subsequent to the el ections and/or certifications, various
growers cancel | ed their nenberships in one or the other of the
associ ations. Onh the basis of Petitions for Qarification of
Bargaining Lhits, the UAWrequested that the Board "clarify" its
previous certifications to add therein as enpl oyers the forner
grower - nenbers of the respective associations. The UFWcont ended
that each grower who was a nenber of either association at the tine
of the election or certification, and thereafter cancelled its
nenber shi p, shoul d neverthel ess be bound by its association's
bar gai ni ng agreenent covering its current harvest enpl oyees.
Because of the associations' virtually identical structure and
net hod of operation, and the simlarity of the _issues involved, the
Board consol i dated the cases and set the matter” for a full
evidentiary hearing.

IHE DEO S N

The IHE rejected the UFWs contention that growers who
hel d active nenbership status in an association as of the tine of
the election or certification should be deened to be, in conjunction
wWth that association, either a single or joint enpl oyer, on the
grounds that neither of the associations by itself can provide
stabl e l ong-termenpl oynent to | enon harvesters. He recommended
that the petitions be dismssed in their entirety.

BOARD DEA S ON

A two-nenber majority of the Board, Perry and MGCart hy,
affirnmed the findings, rulings, and conclusions of the | HE on the
basi s of the denonstrated history, purpose, and function of the
associ ations as of the tine the record in this natter was conpil ed.
They concl uded that since the associati ons have provi ded the
requisite stability in [abor relations which the Act contenpl at es,
each associ ati on was the sol e enpl oyer of its harvest enpl oyees and
that it. would be inproper to include the enpl oyees of forner
grower-nenbers in either of the certified bargaining units.



D SSENTI NG CPI N ON

Menber Ruiz would grant the union's request for
clarification in each case. He expressed the viewthat the nature of the
citrus industry, particularly the relationshi ps among t he associ ati ons,
their menbers, and the packi ng houses wth which they do busi ness,
establ i shes that the associations by thensel ves cannot provide the degree
of stability in collective bargaining required of agricultural enpl oyers
under the Act. He would find, in each case, that while the association
Is the agricultural enpl oyer for purposes of collective bargaining, the
grower-nenbers, during the termof their nenbership, incur a bargaini ng
obligation to the extent that they nust recogni ze the certified union,
and nust abide by the contract negotiated by the association. Mnber
Ruiz would not restrict a menber's right to wthdraw fromits association
provi di ng such nenber bargains wth the union over the effects of its
w thdrawal on unit enpl oyees.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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D SSENTING CPIN QN

Menber Ruiz woul d grant the union's request for
clarification in each case. He expressed the viewthat the nature of the
citrus industry, particularly the rel ati onshi ps anmong the associ ati ons, their
nenbers, and the packi ng houses wth which they do business, establishes that
t he associ ations by thensel ves cannot provide the degree of stability in
col | ective bargaining required of agricultural enployers under the Act. He
woul d find, in each case, that while the association is the agricultural
enpl oyer for purposes of collective bargai ning, the grower-nenbers, during the
termof their nmenbership, incur a bargaining obligation to the extent that
they nust recogni ze the certified union, and nust abi de by the contract
negoti ated by the association. Mnber Ruiz would not restrict a nenber's
right to wthdraw fromits association providing such nenber bargains wth the
union over the effects of its wthdranwal on unit enpl oyees.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *
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STATEMENT F THE CASE

Robert LeProhn, Admnistrative Law Gficer: The capti oned
cases, having been consolidated for hearing, were heard before ne on
Sept enber 13, IS 19, 20, 21, 24, 25 and 26, 1979, in Xnard,
Gilifornia. -

Followng the filing of a Petition for Certification on March 29,
1978, and an el ection conducted pursuant thereto on April 5, 1978, the Uhited
FarmVWrkers of Arerica (UFW was certified as the collective bargai ni ng
representative for a unit of "Al agricultural enpl oyees of Coastal Gowers
Associ ation."?

O April 20, 1977, pursuant to the nornal representation proce-
dures, the UPWwas certified as the bargaining representative for a unit of
"Alllfagricultgral enpl oyees of the enployer (S & F Gowers) inthe Sate of
Glif ornia ”s

h Novenber 17, 1978, the UFW pursuant to the provisions of 8
Galifornia Admnistrative Code Section 20385, filed a Petition to Qarify
Bargaining Lhit with respect to its GGA certification, seeking:

(A clarification of its unit by an order that declares
these twenty-one (21) growers, along wth GGA and ot her
relevant entities, to be a single enpl oyer for purposes
of collective bargai ning under the ALRA whi ch,
therefore, renders unlawful their refusal to abide by
the contract between URWand GCGA

Asimlar petition seeking the followng order was filed on
February 14, 1979, wth respect to the S & F unit:

(An order that declares all other grower nenbers
who have w thdrawn since April 5, 1977, along wth S
& F and other relevant entities to be a single

enpl oyer for purposes of collective bargai ni ng under
the ALRA which therefore, renders unlawful their
refusal to abide by the contract between the UFWand
S&F for the nenbers of S&F, at the tine of the
representation el ection, nust remain wthin the
bargai ning unit covered by the June 1978 bargai ni ng
agr eenent .

O February 1, 1979, the Regional Drector for the Salinas
Region issued his recommendation wth respect to the UFW petition in
QGoastal G owers. It states:

(Here we have several growers which, prior to the

1/The Regional Drector did not have a representative present.
2/ Hereafter GGA or (pastal .
3/ Hereafter S & F.



el ection had associated together to create a single

enpl oyer. During their association an el ection was hel d
and a certification issued, namng GGA as the enpl oyer.

I nasnuch as GGA is but the total of its conponent grower-
parts, the unit certified was the association as
constituted at the tine of the el ection. Were the
association is certified as a single enpl oyer, the mninal
acceptable unit is the unit as constituted at the tine of
the el ection. The w thdraw ng nenbers which are the
subject of this petition were part of the association at
the tine it was deened to be a single enpl oyer by this
Board. Therefore, the unit includes all such nenbers of
the associ ation, whether or not they choose later to

w t hdraw fromt he associ ati on.

h My 2, 1979, the Salinas Regional Director issued a simlar
recomrmendation wth respect to the UFWs petition regarding its S & F
certification.

Tinely exceptions vere filed in each case by the Association and
by those growers nanmed as having w thdrawn fromthe Associati on subsequent
toits certification.

_ (O the basis of the evidence presented at the hearing and wth
consi deration given to the deneanor of the wtnesses, | nmake the follow ng:

F ND NG G- FACT

A Qvervi ew

The picture of the lenon citrus industry in Ventura Gounty as
reveal ed by the evidence presented in these consolidated cases is one in
which the grower is seen as alnost totally divorced fromthe entire process
of grow ng, harvesting and narketing the crop.

He owns or | eases | and on which a I enon orchard rests. Qusto-
narily he contracts wth a | and nanagenent firmor wth i ndependent con-
tractors to handle all the care and control of the orchard until tine for
harvest. He joins a harvest association or patroni zes a comnerci al harvest
organi zation for the harvest of his crop and contracts wth a packi ng house
for the packi ng and narketing of the crop.

As noted by one of the wtnesses, the growh of specialized
professional s in each of the above fields during the last 20 years has
changed the character of the industry and permtted a hi gh degree of ab-
sentee ownership. Gowers have little or no direct day-to-day contact wth
the farmng, harvesting or narketing of the fruit on their property. Day-to-
day decisions regarding the orchard are nade by the appropri ate i ndependent
organi zation utilized by the grower.

The grower nay deci de whi ch harvest organi zation or whi ch packing

shed he w shes to patronize, but even these decisions nay only be
acqui esence in a reconmendat i on fromthe entity responsible for the
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cultural practices involved inraising his lenons. It is against this
backdrop that the UPWs petitions nust be exam ned.

B. oastal G owers Association

QGoastal Gowers Association is an agricul tural cooperative es-
tablished in 1961 pursuant to the provisions of Sections 54-001, et seq., of
the Agricultural Code of Galifornia. It has 268 nmenbers and i s engaged
solely in the harvesting of |lenons.4/ Pursuant to its by-laws, its services
are available only to nenbers.

Goastal naintains an office and canp facilities housing appro-
ximately 200 enpl oyees in knard, CGalifornia. |Its operations are governed by
a Board of Drectors elected annually at a nenbership neeting held in
January.5/ The Board in turn elects the Association's officers. The Board
hol ds nont hl y neeti ngs which are open to all nenbers; however, menbers sel dom
attend. Qoastal's collective bargai ning agreenent wth the UAWwas not
submtted to its nenbers for ratification. It was negotiated and entered
into by the Board of Drectors. Jack Ll oyd, General Manager, testified that
resignation is the only effective remedy avail able to a nenber dissatisfied
wth GQGA s operations, asserting that nenbers have no direct control over
A

The sol e service which Goastal currently perforns for its nenbers
Is harvesting their | enon orchards. Prior to Novenber 1, 1977, Goastal al so
har vest ed nenber - grown or anges. 6/

There are four packing houses in Ventura Gounty which currently
narket and pack | enons grown by GGA nenbers, Xnard Lenon Associ ati on,
Seaboard Lenon Associ ation, Ventura (oastal Gorporation, and Ventura Pacific
Gonpany. At the tine of certification Paramount dtrus Association, Inc.,
al so packed fruit harvested by GGA xnard, Seaboard and Ventura Pacific are
cooper atives, Paramount and Ventura Goastal are "commercial " operations.
Ventura Goastal grows lenons on its own acreage and it is a grower-nenber of
A

There is no contractual relationship between Goastal and any of
t he packi ng houses. A though Goastal's by-laws do not require its nenbers to
have their fruit packed by one of the named houses, it has had no nenbers in
recent years who did not do so.

4/1n addition to Ghastal and S & F, there are three | enon har-
vesting co-ops in Ventura Gounty (P. & P., L. & 0., and Buena Foothil |
Gowers Ass'n) as well as sone "conmercial " harvesters.

5/ Mastal’s by-laws do not require its directors to be nenbers of
the Association. Two current nenbers are not growers. Each occupies a
nmanagerial position wth a packing house. In each instance the packi ng house
packs and narkets | enons harvested by GGA

6/ The | enon season and the fiscal year of those engaged In | enon
grow ng, harvesting or nmarketing operations in Ventura Gounty runs from
Novenber 1 to Qctober 31.
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Qoastal 's day-to-day operations are under the direction of its
General Manager, Jack Ll oyd, who has occupi ed the position since 1962. Ll oyd
was hired by GGA's Board and is directly responsible toit. Lloyd in turn
is responsible for the hiring and firing of Goastal's supervisory personnel .
Drectly responsible to Lloyd is Fernen Hldal go, Field Qperati ons Manager.
Qoastal 's crew forenen are responsi ble to H | dal go.

Gew forenen do not have authority to hire, hiring is done at the
(oastal office. The crew forenan assigns the "set" each worker is to pick;7/
he tells the workers what kind of |enons to pick;, he keeps the tine for his
crew nenbers; he keeps count of the fruit picked; he sees that there is a
suppl y of boxes avail abl e for the pickers; he adj udges when "wet tine" ends;
he sees that safety rules are observed; he sets up the stove and arranges
for the lunch break; and he has authority to discipline workers short of
di schar ge. 8/

Wen Qoastal dispatches a crewto an orchard, it is the only crew
working that orchard. There is no interchange of harvest enpl oyees between
Qoastal and a grower or between Coastal and anot her harvest association. The
grower exercises no control over the harvest crew

There is great variation in the frequency w th which growers
visit their orchards during the course of a harvest. Those |iving on the
property visit nore frequently.

Wien probl ens arise regarding the workers' entitlenent to
specified contractual premuns for poorly naintai ned orchards, the crew
foreman and the crew coomttee attenpt to resolve the issue. If no
agreenent is reached, the matter is referred to HIldal go who nakes a
decision as to whether the premumw || be paid. If the crewcommttee
di sagrees, further handling of the matter is pursuant to the grievance
procedure set forth in the col |l ective bargai ni ng agreenent between GGA and
the UAW Wil e on sone occasions a grower nay be given an expl anation for
the need to pay a premum he has no part in determning whether it wll be
pai d. There have been occasi ons when H | dal go agreed that a crew was
entitled to a premumdespite the grower's protests .

Qoastal ' s di spat cher nakes the crew assi gnnents of individual
workers. The tendency is to assign a worker to the sane crew year after
year. Acrew generally picks for growers shipping to one shed, however,
there are occasi ons when it picks orchards -shipping to other sheds. The
i ndi vidual grower, rather than Goastal, selects the shed used for packi ng
and narketing its fruit.

The field superintendents for the houses packing the nenber's
fruit neet each norning wth Coastal's operati ons manager and di spatcher to
det erm ne whi ch orchards wll be harvested that day. The picking

7/Aset is agroup of eight trees.

8/ Goastal forenen do not have authority to effectively recomend
di scharge. Their recommendations are independently investigated before a
di scharge is effected.



schedul e for the growers shipping to a particul ar packing house is esta-

bl ished by the field superientendent. He cruises the orchards to ascertain
their readi ness and contacts the grower's ranch forenan to ascertai n whet her
there are any plans for irrigating or spraying the orchard The pi cki ng
schedul e i s designed to provide the packing shed with the flow of fruit
needed to neet the shed s marketing requirenents. The grower has no control
over when his orchard is harvested. He does receive notice it is to be

pi ckedI fromthe field superintendent. He recei ves no such notice from
Goast al .

Qoastal's by-laws do not require its nenbers to have their
orchards harvested by Goastal but rarely does a nenber not use GGA The mai n
reason nenbers do not use (oastal enployees is an inability to have their
trees harvested at a specifically desired tine, so they turn el senwhere for a
| abor force and use Coastal enpl oyees as i nsurance.

Wienever a grower uses his own crewto harvest an orchard covered
by his Goastal nenbership, Goastal supplies the workers with the sane
equi pnent needed for harvesting, i.e., ladders, rings, clippers, picking bag,
safety hel net, |eather gl oves and canvas sl eeves, that it supplies its own
enpl oyees. A grower pays his share of Goastal's overhead irrespective of
whet her GGA does his harvesting; the pickers' equipnent is part of that
over head cost for which he is paying; thus, Qoastal has concl uded the grower
isentitled to have the equi pment supplied to what ever workers pick orchards
covered by his nenbership. Eguipnent 1s not furnished for picking any acreage
not covered by the nenbership.

Qoastal's services are available only to its nenbers. A grower
becones a nenber by filing an application for specific acreage; by having his
orchard i nspected by Hldal go and by subsequent acceptance of his application
by the Board of Drectors. Wien a grower transfers by sale or otherw se a
pi ece of property covered by his nenbership, the nenbership is not
transferred wth the property, the new hol der nust nake application for
nenbership if it desires to have Goastal harvest the crop. Even when the
property has previously been harvested by (oastal, it is their practiceto
i nspect the orchard before accepting the application of the new owner.
Smlarly, if an existing nenber acquires new acreage which it desires
QGoastal to harvest, a new application covering that acreage is required. A
nenber is not required to enroll newy acquired acreage wth (oastal .

Lenons are harvested in Venture GCounty on a year-round basis, and
Goastal naintains a year-round work force of 60 harvest enpl oyees who
normal |y work five days per week and 30 to 4-0 weeks per year. Peter
Mar ul akos enpl oyed as a harvester and checker testified that inclenent
weather is the only reason full-tinme enpl oyees | ose work. Mrul akos has
worked for Coastal for 13 years and there are 4-1 full-tine enpl oyees wth
nore seniority than he.

Beyond its year-round enpl oyees, Goastal has nai ntai ned a steady
group of harvest enpl oyees. During the 1978-1979 season, except for a three-
week period when it hired 30 skilled pickers during an energency, all of its
8M Q peak period work force were forner enpl oyees of Goastal. As of the tine
of hearing it had 1,14-0 people on its seniority
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[ist.

Wi | e harvesting occurs on a year-round basis, there is a peak
period plateau which nornal |y runs fromabout March 15 to June 15. In Mirch,
1978, (oastal was operating 31 crews; six were working at the tine of
hearing. The normal crewsize is 30 to 34.

An orchard is usually picked at |east three tines during the
course of a year and probably by a different crew on each occasi on al t hough
the sane forenan mght be used. There has been a trend to fewer pickings per
year because of rising | abor costs.9/

Each week (oastal totals the direct picking costs chargeable to
each grower for whomit rendered services during the precedi ng week.
Included in the total are the followng itens: the anount paid per day for
t he boxes pi cked, the checkers’ wages, the foreman's wages and t he
appropriate state and federal payroll taxes. A statenent covering these
charges is sent to the grower's packi ng house. Thereafter Coastal receives a
singl e paynent fromthe packi ng house covering all growers using that house.
The noney is put into Goastal's payroll account to cover anounts due its
enpl oyees. (Ooastal naintains al nost no capital funds. Oce a nonth the
statement submtted to the packi ng shed al so i ncludes the portion of
Qoastal ’ s overhead costs chargeable to the grower. Subsuned in the category
of overhead are such itens as admnistrative costs, picking equi pnent costs,
nai nt enance and operation of the canp provided for workers, 10/ mai nt enance
and operation of Goastal's 33 buses, wet tine costs, as well as vacation
costs and other itens which cannot be tied to a particular worker. It
appears that the assessnent of overhead costs to each grower is based upon
the share of the total boxes picked during the nonth represented by the
nuniber of boxes pi cked for the grower that nonth. This share expressed as a
percentage of the total is then applied to a total noney figure whi ch
approxi mates (oastal 's actual expenses on itens covered by overhead. Menbers
who do not utilize Goastal to pick their fruit are al so charged the over head
assessnent .

Havi ng pai d Goastal, the packi ng shed deducts the anount of those
paynents fromnoni es otherw se due a grower fromthe sale of his
fruit.

Qoastal |oses sone of its nmenbers each year. Sone acreage is
sold for real estate devel opnent, trees get over age and are bul | dozed
under and the acreage is replanted or put into row crops.11/ a change in
packi ng houses nay al so occasion a grower's w thdrawal from CGA

Curing the 1975-1975 season (oastal |ost approximately 40

9/Cedited and uncontroverted opi nion of Jack LI oyd.

10/Wrkers living in the canp are charged $5.50 per day for room
and board. Lloyd testified that the canp operates at a loss, and it is the
| oss which is assigned as overhead.

11/Lenon trees take four to five years to mature.
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growers, involving 3,000 acres of trees because there was a. break in the
nmarket and earnings were down. Oaners of nargi nal orchards pl oughed t hem
under .

Goastal nenbers whose | enons were bei ng nmar ket ed t hrough Par amount
dtrus Association wthdrew fromQoastal at the end of the 1977-1978 fi scal
year. Fifteen growers (16 orchards) were involved. Goastal earlier |ost those
nenber s shi ppi hg both oranges and | enons to Paranount. The growers who
wthdrewin 1978 were snal | acreage growers. Ll oyd was of the opinion that one
crew woul d have sufficed to harvest their fruit.

Curing the 1976- 1977 season Paranount experienced problens with the
oranges’ harvested by GQGA and, as a result, Paranount’s general nanager,
Bai da, recommended that the growers shift to a citrus harvesting operation
known as SAMXQ 12/ This shift invol ved only oranges, the grower's | enons
continued to be picked by Coastal until the end of the 1978 season. The shift
was recommended for the foll owng reasons: GQGA was prinarily a | enon
harvesting operation, and the general nanager felt its pickers were not
interested in picking oranges. OQanges are transported to the packi ng house in
bins, wth Coastal the grower was charged a 17-box rate for a full bin while
ot her harvest operations charged only 16 boxes to a full bin; thus harvesting
by Goastal was nore expensive to the grower. An additional cost factor
| eading to his recommendation that the growers shift to SAMDO was t he travel
cost charged by (oastal because the orange groves were located 20 to 30 mles
away fromQoastal's yard.

The foll ow ng year Paranmount recommended that growers shift their
| enons to SAMXO as wel | . 13/ Bai da nade this recomrmendati on because it is
easier to coordinate | enon and orange pi cki ng when both are done by the sane
harvest organization. He al so concl uded the Paranount growers harvested by
Goastal were getting Goastal's poorer pickers because their groves were not so
wel | nmaintai ned as those of |arger growers, a condition which sl ows down the
pi ckers and prevents themfromearni ng by piece-rate an amount equal to the
mni numhourly wage. Wen this happens, the worker is paid the m ni nrumwage,
thereby increasi ng the per-box direct |abor cost to the harvester and
ultinately to the grower.

SAMDO is a cormercial operation. It does not require nenbership as
acondition of using its service. It supplies its harvest enpl oyees wth the
sanme equi pnent as does GGA It hires, fires, disciplines and assigns its own
enpl oyees. Paranount supplies the bins and contracts for the hauling of fruit
fromthe orchard to its facility. It also perforns the sane accounti ng
functions for SAMO as it perforned for Coastal .

12/ Servi ces Agricol as Mexi canos, | nc.
13/ A1l those who continued to grow | enons fol | oned

Paranount's advice. @lindo Gorp., Bvin Rofaerson, C C Jones,
Robomatic, Inc., and Robert Lord ceased raising | enons.
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Many of (oastal's nenbers rai se crops other than | enons. 14/ Wth
regard to their vegetabl es Goastal nenbers are nmenbers of P easant Vall ey
Veget abl e Gooperative, a packing and narketi ng organi zati on whi ch handl es
everything fromground preparation to narketing.

Curing the period between Septenber 1 and Septenber 15, 1979,
Robert Duntley, a grower, notified Goastal that he was shifting his packing
house nenber shi p from Seaboard Lenon Associ ation to Li noni era Ranch Conpany,
and that for this reason he would wthdraw fromQoastal. Linonierais a
cormer ci al operation whi ch harvests as well as packs | enons for the growers it
serves. The UFWis the certified bargai ning representative of Linoniera s
agricultural workers and has a current collective bargai ning contract wth the

conpany.

Wth the exception of Ferro Properties, none of the forner (oastal
nenbers party to these proceedings have any agricultural enployees. Ferro
enpl oys persons whomit classifies as pruners, nechanics, general farm hands,
tractor drivers, truck drivers and irrigators. It has approxinmately 29
enpl oyees working in the listed classifications. There is no outstandi ng
Agricultural Labor Relations Board certification covering these enpl oyees.

C 5 & F QGowers Associ ati on

S&F Qowers is an agricultural cooperative established pur-
suant to the provisions of Galifornia Agricultural Gode Sections 54-001,
et seer. S&F has its offices in Fllnore, Galifornia. |ts sole busi-
ness is the harvest of |enons for nenbers of the Association, and its
services are not avail abl e to non- nenbers.

S & Fs operations are controlled by its Board of DOrectors
which is elected at an annual nenbership neeting in February.15/ Day-
to-day operations are under the direction of a general nanager hired by
and responsi bl e to the Board.

Menbership in S & Fis attai ned by execution of a nenbership
contract after approval of the grower's application. The grower's or
chard is usually inspected by S & F s field superintendent prior to
accept ance; however, such inspection is not a prerequisite to Board
acceptance of an application. As wth Qoastal, a S & F nenbership re
lates to a particul ar piece of property; thus, a single entity nmay have
nore than one nenbership. Efective Novenber 1, 1978, 20 nenber shi ps
hel d by 13 owners were revoked.

S & F does not maintain a labor canp for its enpl oyees. It
transports themfromthree separate | abor canps to the appropriate job
site in buses which it |eases fromSaticoy Lenon Associ ation, a packi ng
and narketing operation. The buses are garaged on property | eased from
Sati coy.

14/ Ll oyd listed oranges, grapefruit, avacados and veget abl es.

_ 15/ The nenber shi p exercises no direct control over 5 & Fs
oper at i ons.



S & F provides its enpl oyees with the same harvesting equi pnent as
Qoastal provides its enpl oyees.

Lhlike Qhastal, S&F is not a year-round operation. It is down
bet ween Gt ober 15 and Decenber 15 of each year. During its operational
season, its work force varies fromthree to seven crews. During the 1978-
1979 season it operated seven crews fromMarch until My. Gew sizes range
from30 to M5. 16/

Acrewforenan is the direct supervisor of the harvesters. He
perforns essentially the sane functions as GGA s crew forenmen. However,
unli ke Qoastal's forenen, he has authority to discharge a worker. He is
directly responsible to Feld Superintendent Aurelio Quznan who is
responsible in turn to General Manager Lew s Lew n.

The foreman runs daily quality control checks on nmenbers of his
crew by inspecting the bins of sone crew nenbers each day, thus working his
way through the crew |If the foreman finds a poor quality pick, the worker
receives a warning notice. Both the general nanager and the field
superintendent al so nake daily quality checks of the harvest.

Sati coy Lenon Associ ation perforns the packing and narketi ng
functions for all S &F nenbers. It is a cooperative | enon packi ng and
nar ket i ng associ ati on havi ng approxi nately 24-0 nenbers and has been
operative for approxi mately 15 years. 17/ About 27%of the fruit it markets is
supplied by S & F nenbers. Prior to Saticoy’s nerger two years ago Wth
Briggs Lenon Association, Saticoy narketed only for S & F nenbers. At the
tine of the nerger, Briggs utilized SAMOQ Wth the nerger and the use
thereafter of both harvest organi zations, the door was opened and now Sati coy
packs for growers harvested by S & F, SAMIQ 4-B and Vega.

The S & F field superintendent and the Saticoy superintendent work
together to obtain a smooth flow of fruit into the packi ng house. Wen
Saticoy infornrs S & F of the volune needed, S & F s field superi ntendent
det erm nes which available orchards wll be picked. S &F notifies the
individual grower that his orchard is to be picked and checks to see whet her
any cultural practice affecting the orchard wll interfere wth schedul ed
pi cki ng.

QO chards are custonarily picked two or three tines during a season
and not by the sane crew

A grower nay ask to have his orchard picked at a particul ar

16/ The forner general nanager testified that wth the advent of
the UFW crew sizes were limted to 30. An examnation of the current
col | ective bargai ni ng agreenent between the parties reveal s no such
limtation.

17/ There are currently no S & F nenbers on the Saticoy Board of

Orectors. During the 1976-1977 season one 5 & F grower was on Saticoy’s
Boar d.
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tine, but whether or not he can be accommodat ed depends upon S & F s harvest
schedul e. Nornally-a grower calls regardi ng harvesting of his orchard only
when he feels his fruit is not being tinely harvested.

At least since Novenber, 1975, there have been approxinately 15
nenbers who harvested their own orchards wth their own enpl oyees. G ower
crews and S & F crews never work together in the sane orchard. Qustonarily
there is only one crew per orchard.

Luis Lewin, S & F s general nanager, described its billing process
as follows: each week S & F calculates the total payroll cost chargeable to
a grower, adds a surcharge and forwards a statenent to Saticoy whi ch then
sends S & F a check covering all statenents forwarded. The surcharge covers
paynents which S& Fis required to nake into the UPWpensi on pl an, the UAW
nedi cal plan, worker vacations, paid holidays and all overhead expenses. All
nenbers pay the sane surcharge. Saticoy in turn charges the grower's | edger
account for paynents to S & F.  The grower receives no noney fromthe sal e
of his lenons until his account is clear.

Prior to February, 1977, S & F s by-laws contai ned a provi sion
prohibiting it fromrepresenting its nmenbers in negotiations wth a union or
entering into a col |l ective bargai ning contract wth a union. This provision
was del eted in February, 1977.

Curing 1976-1977 15 nenbers wthdrew fromS & F. No reason was
communi cated to S & F for these w thdrawal s.

Ten of the properties fornerly harvested by S & F whose owners are
party to these proceedi ngs are managed, by Pro-Ag, Inc., an entity engaged
I n the business of nanagi ng properties for absentee | andowers. Sanuel
MIntyre, a ranch nanager for Pro-Ag, testified credibly regarding its
operations, and the reasons for the wthdranwal of forner S & F growers from
the associ ati on. 18/

No grower nanaged by MlIntyre has any owership interest in Pro-
Ag. MiIntyre is directly responsible to Pro-Ag’'s president. Pro-Ag has no
invol venent in the harvesting or narketing of the crops on properties it
nanages. Its services are limted to irrigation, erosion control, pruning
and sprayi ng. The pruning and sprayi ng functions are contracted out. Pro-Ag
enpl oys up to 24- agricultural workers who irrigate, do rodent control, sone
erosion control and sone weed control. If nore workers are needed, Pro-Ag
gets themfroman unidentified outside source. In sone instances Pro-Ag
nerely serves as a consultant to a grower.

The citrus grow ng industry has changed over the last 20 years
wth the advent of property nanagenent operations |ike Pro-Ag. The expertise
needed to grow tree crops can now be obtai ned by contract. Thus, absentee
owers are able to farmon their own account.

18/ Ml ntyre al so nanages properties harvested by Goastal and by L
& 0. There has been an Agricultural Labor Relations Board election at L & O
which resulted in a UPWcertification.
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The properties nanaged by MiIntyre range in size fromsix acres to
a single block of 97 acres and custonarily contain other crops as well as
| enons. Mbst of the growers under his nanagenent do not enpl oy any
agricultural laborers, and if they did so, such enpl oyees woul d not work on
Pro- Ag nanaged properti es.

Wien MIntyre is contacted by the packi ng house regardi ng the
harvest of a property, he nust be sure that it is not the mddle of an
irrigation cycle, that the weed control operations are out of the way and
that pest control operations have been conpl eted for a sufficient period of
tine to permt picking.

There are four separate grow ng areas in Ventura Gounty, sone are
separated fromthe others by as much as 15 mles. MIntyre tries to arrange
his harvest schedule so that it is possible to keep a crewwthin a given
ar ea.

In 1977 MIntyre becane aware froman anal ysis of his picking
records that harvesting by S & F was nore expensi ve than harvesting by ot her
harvesters; so he reconmended wthdranwal fromS & F.  Mst growers fol | owed
hi s recomendat i on.

MIntyre al so experienced problens wth S & F harvest crews
breaki ng sprinklers and | eavi ng harvested orchards wth "nmesses all over the
pl ace.” M sual inspections of various harvests told himthat he was getting
nore long stens fromS & F than fromgroves harvested either by SAMDO or 4~B
Industries. n one occasion a 5 & F crewrefused to harvest a hillside grove
under his nanagenent. These problem' resulted in MIntyre notifying the
packi ng house that he wanted the properties he managed pi cked by 4-B whenever
possible. By the start of the 1977-1978 season ni ne Pro-Ag nanaged
properties shifted to 4-B. It woul d appear that each retai ned nenbership in
S&Funtil Novenber 1, 1978, the close of the 1977-1978 fiscal year.

S&Fs notice tothe UPWregarding wthdrawal s |isted each, i.e.,
E E Enger, David and Laura Raphael , Hernosa Senora, John C  Lungren,
Marie-Regina eli and Ventavo 1-4, as anong the growers w t hdraw ng
effective Novenber 1, 1978. Al parties stipulated that none of the above
properties was harvested by S & F after Novenber 1, 1977; there was
apparently a de facto wthdrawal as of the end of the 1976-1977 year.

The current status of the 21 properties withdrawn fromS & F
nenber shi p Novenber 1, 1978, is as foll ows: MConi ca Ranch 5 and Ranch 6,
whil e separate S & F nenberships, are part of a famly partnershi p nanaged
by John R MConica. These properties are currently harvested by S&F. 4-B
Industries harvested the first pick of the 1978-1979 season after which S &
F resuned their harvesting. Snce 3 & F harvests only for its nenbers, if
the MConi ca properties wthdrewfromS & F during the Septenber 1 to
Sept enber 15 escape period, they rejoined thereafter.

Ventavo Rancho Nos. 1, 2, 3 and 4 are all owed by a limted

part ner shi p whose general partner is Economc Consultants, a partnership of
Cani el Lee Sephenson and TomA Leevers. The partnershi p had
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S & F nenbershi ps for each of the four ranches.

S&Flists the Ventavo Ranches as w thdraw ng effective Novenber
1, 1978. However, Rancho 1 was not harvested by S & F after Novenber 1,
1976, two seasons prior toits wthdrawal fromnenbership. Rancho 2 was
| ast harvested by S & F in February, 1977, and Ranches 3 and 4 were | ast
harvested in March, 1977. Thus, nenbership was apparently retai ned for
each of these properties for the 1977-1978 fiscal year, though S&F s
services were not utilized. Wen Ventavo ceased using S & F, all harvesting
was done by 4-B with the exception of one pick by SAMXQ The partnership has
no agricultural enployees. Its properties are nanaged by Pro-Ag.

Athough listed by S & F as having w thdrawn fromthe Associ ation
in Novenber, 1978, E E Enger & Gonpany was |ast harvested by S& F in
Septenber, 1977. Its crop was harvested during the 1977-1978 season by 4-B
Industries. Enger’s orchard is nanaged by Pro-Ag. It has no agricul tural
enpl oyees. During the 1976-1977 season, Enger used both S & F and 4~Bto
harvest its crop on separate occasi ons.

The property of David and Laura Raphael was |ast harvested by S &
F during the 1976-1977 season, thereafter it has been harvested by 4-B.
During the 1976- 1977 season the property was harvested four tines, twce by
4-B and twce by S & F. The Raphael s have no agricul tural enpl oyees. Their
property is managed by Pro-Ag. This property was anong those noticed to the
UFWas w thdrawi ng fromnenbership as of Novenber 1, 1978.

S&Flists H Rancho de Nuestra Hernosa Senora as w t hdraw ng
effective Novenber 1, 1978. It was last harvested by S & F enpl oyees in
April, 1977, thereafter during the 1976-1977 season its crop was harvested
by 4B on tw occasions and by SAMDOonce. It is nanaged by Pro-Ag and
is currently harvested by 4—B. Nuestra Hernosa has no agricul tural
enpl oyees.

Shortly after wthdrawng fromS & Fin 1978, HIllary Ling re-
joined the Association and is currently a nenber. Ling's fruit was not
harvested during the hiatus in his nenbership.

John C Lungren is another of the growers whose orchard is
nmanaged by Pro-Ag and anot her who ceased having S & F harvest its fruit
prior to the start of the 1977-1978 season. [During the 1976- 1977 season it
was tw ce harvested by S & F crews and twce by 4-B. It has been harvest ed
by 4B since August, 1977, though purportedly Lungren remained a S & F
nenber until the start of the 1978-1979 season. Lungren has no agri cul tural
enpl oyees.

Rancho Marie-Regina Goeli is managed by Pro-Ag. |t was harvested
by 4-B during the 1977-1978 season and is currently so harvested. During the
1976- 1977 season its crop-.was harvested four tines, twce by S & F and
twce by 4B It has no agricultural enployees. SS. F listed Regina Qoeli
as wthdrawng its nenbership effective the start of the 1978-1979 season.

J & J Honze-Fairviewis currently harvested by SAMIQ It has
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no agricultural enployees. It is represented by the Association to have

w thdrawn effective Novenber 1, 1978, despite a stipulation it was | ast
harvested by S & F in Decenber, 1978. The record does not explain the

i nconsi stency between the harvest of Honze at a tine when it was purported y
notnban Associ ation nenber and testinony that S & F picks only for its

nenber s.

At the tine of hearing L & L Atrus, a forner nenber of S & F,
had executed a sales contract for its lenon properties. It was to cease
operations August 1, 1979.

J.V.P. dtrus enploys five agricultural enpl oyees, none of whom
are used to harvest lenmons. J.V.P. is a corporation. |Its president is Alan
M Pinkerton who i ndependent|y raises | enons and who al so was a S & F nenber.
J.V.P.”s agricul tural enpl oyees do work for P nkerton, but they are not used
for harvest purposes. Both J.V.P. and P nkerton presently use SAMOO to
harvest their crops; each having wthdrawn fromS & F as of Novenber, 1978.

Bob Wker is the nanaging partner in, the partnership of Wker,
Marberry & Brunl can. Wker is al so the sole proprietor of another |enon
orchard. Neither operation has any agricultural enpl oyees. Wker’s property
is managed by Pro-Ag. The partnershi p uses i ndependent contractors to handl e
the various facets of its cultural needs,

Bob Wker and Wker, Marberry were harvested by S & F during the
1977- 1978 season, and both w thdrew fromthe Association effective Novenber
1, 1978. Both are currently harvested by 4-B.

Ester Parker No. 1, No. 2 and No. 3 were harvested by S & F unti |
the start of the 1978-1979 season. These properties are currently harvested
by SAMDQ Parker has no agricul tural enpl oyees.

Thus, of the 21 properties listed as wthdrawng fromS & F at the
start of the 1978-1979 season, it appears that only eight used S & F
enpl oyees during the precedi ng season. ne hundred sixty acres were af fected
by the swtch of these growers. Three properties |isted as having w thdrawn
are still nenbers and one is out of business. EH ght of the renai ning nine
properties last used S & F enpl oyees no nore recently than the close of the
1976- 1977 season, and one |last used S & F during the 1975-1976 season.

DSOS AN AND GONCLUS ONS

V¢ start wth the proposition that the status of CGGA and S & F as
agricultural enployers wthin the neani ng of Labor Gode Section 11443. M(c)
has been established by the Board by Board certification of the UAWas the
col | ective bargaining representative of its enpl oyees. This proposition is
unchal | enged by either association or any of the individual growers party to
t hese proceedi ngs. The UAWs assertion that neither S & F nor Goastal is "the
type of entity that can be classified as enpl oyers under the Act” wll be
di scussed bel ow

In arguing that the certifications should be "clarified' to
name the associ ati on and each of its individual nenbers as the
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"agricultural enployer" of the group of enpl oyees who voted in the re-
presentation el ections previously held, the UFWpropounds the follow ng
theori es:

_ 1. The association and its individual nenbers constitute a
singl e enpl oyer for purposes of the Act.

2. The association and its nenbers are joint enpl oyers of the
enpl oyees who voted in the representation el ection anong the associ a-
tion's enpl oyees.

3. The association and its nenbers constitute a multi enpl oyer
bargai ni ng unit. 19/

In addition to the substantive issues involved here, the grower
respondents urge the clarification sought woul d deprive them of - due
process in that they were not noticed and gi ven the opportunity to
participate in proceedi ngs connected wth the el ection.

Respondent s al so argue that the unit sought by the UFWis in-
appropriate inthat it does not seek to include all agricultural enpl oyees
of the individual growers. Aternatively the argunent is nade that the
i ncl usi on of such enpl oyees by clarification of the existing
certifications woul d deprive those enpl oyees of the right to select their
own bargai ni ng represent ati ve. 20/

V@ turn first to the UAWs contenti ons.

A The S ngl e Enpl oyer Argunent

The Board has previously announced criteria to be used i n de-
termni ng whet her nomnal |y i ndependent agricul tural enpl oyers shoul d be
considered as a single enpl oyer of a specified group of agricultural
enpl oyees.

In Louis Pelfino Co., 3 ALRB No. 2 (1976), the Board found four
jointly-owed ranches to constitute a single agricultural enployer. It
decl i ned to announce any nechanical rule for such determnations and
stated it would ook to such factors as simlarity of operations, inter-
change of enpl oyees, common | abor rel ations policy, comon rmanagenent and
common owner shi p to deci de singl e enpl oyer issues.

In Abatti Farns, Inc. and Abatti Produce, Inc., 3 ALRB No. 83
(1977), the Board adopted w thout discussion the IHE s conclusion, and his
anal ysis leading thereto, that Farns and Produce were a singl e enpl oyer.
The criteria used in reaching this conclusion were the foll ow ng: comon
owner ship, common control, interrelations of operations and conmon cont rol
of labor relations.

_ 19/ Thus, by what ever nane the UFWurges that the association
and its nenbers are co-enpl oyers of the sane group of enpl oyees.

20/1 n view of the recormendation set forth below the latter
two argunents are not di scussed.
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R vcom Gorporation and R verbend Farns, Inc., 5 ALRB No. 55
(1979), is the nost recent case in which the Board has dealt wth the
issue. In finding that Rvcomand R verbend constituted a single, inte-
grated enterprise, the Board considered the follow ng factors: inter-
relation of the operations, common nanagenent of business operati ons,
centralized control of l|abor relations and conmon ownership, reiterating
that no rule woul d be nechanical ly applied and that no single factor is de
termnative. 21/

In Perry Farns. Inc. v. Agricultural Labor Relations Bd., 86
Cal . App. 3d H48, M 65 (1978), the court found the Board s concl usi on that
Perry, PFl and LFLC conprised a single enpl oyer to be supported by sub-
fst ﬁnti al evidence. The quoted facts relied upon by the Board were the
ol | ow ng:

Ernest Perry owns all stock in, and is President of
Perry Farns, Inc. Leonard Loduca is its M ce-
President. Perry and Loduca each own 50/4 of the
stock of LFLC Again, Perry is the President and
Loduca the Mice-President. Both LFLC and Perry Farns,
Inc., share the same address and sane tel ephone
nunber. B nest Perry nakes all of the naterial

deci sions for both entities. He controls and

admni sters, and nmakes the | abor rel ations deci si ons
and policy for both. Perry al so establishes and
negoti ates the deals in which the two corporate
entities participate. The record discloses that one
or the other of these entities variously functi oned
under Perry's personal direction during 1975 as an
owner of grow ng crops, as a |abor contractor, and as
a customfarner and harvester, and that it was Perry
who determned in which capacity they functioned.

Perry Farns. Inc., supra, at p. MG65.

V¢ turn nowto an application of the recited criteria to the
facts of the instant case.

1. Gomrmon Oaner shi p.

The Board, follow ng Departnent of Labor Regul ations, has
hel d that enpl oyees of a farner's cooperative associ ation are enpl oyed not
by the coop's nenber farners but by the cooperative associ ation. 22/

Gooper ati ve associ ations, whether in the cor-
porate formor not, are distinct, separate

21/ There are a multitude of National Labor Rel ations Board
cases dealing wth the single enployer issue. Triunph Quring Center, Inc.,
222 NLRB 627 (1976), is illustrative of the National Labor Relations
Board' s approach. See al so cases cited at Page 531 thereof.

22/Bonita Packing Go., Inc., M ALRB Nb. 96 (1978).
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entities fromthe farners who own or conpose
t hem

29 COFR 780. 113 (a).

Smlarly, agricultural cooperatives such as Goastal and S &
F are treated under Galifornia law as distinct and separate entities
governed by the sane law as Galifornia corporations in general, except
where there is a specific provision of the Agricultural Code to the con-
trary. 23/

Thus, the nere fact of grower-nenbership in one of the
harvesti ng associ ati ons does not establish conmon ownershi p as bet ween
grower and association in the sense in which that termis used as a
criterion to establish single or joint enpl oyer status. In Louis
Pel fino, supra, common ownershi p was found anong several ranches owned
by partnershi ps when Louis Delfino was a 50%partner in each enter-
prise.24/ There is no evidence in this record that either association
has any proprietary interest in any of the lands of its grower nenbers.
Common ownership is lacking between S & F and GGA and thei r respective
or O\Aer-rzrgybers. Nor are grower-nenbers common owners of the coop's
assets. :

2.  Common Managenent And Gontrol .

No grower-nenber of either S & F or Qoastal exercises any
day-to-day control over the nanagenent of the association. The grower has
no control over when his crop wll be picked, he has no control over the
personnel assigned to harvest his fruit, the size of the crew the rate
It isto be paid, the disciplining of the persons assigned to harvest his
fruit, the hiring of persons assigned to harvest his fruit; nor is there
any evidence that any grower participates in any other day-to- ; day
nmanagenent deci sions of the association of which it is a nmenber.26/ Nor is
there the day-to-day consultation between a nenber and his association for
the purposes of coordinating the operations which the Board found to
evi dence common nanagenent in Abatti Farns. 27/

_ Thus, the conclusion follows that the UFWhas failed to
produce evi dence fromwhi ch may be drawn the concl usi on of common
nmanagenent and control by associati on nenbers over either association.

23/ CGalifornia Agricul tural Gode Section 54-040.

24/ See al so Abatti Farns, Inc., supra, wherein Ben and Tony
Abatti were the only two stockhol ders in the two corporations, Farns
and Produce, each owni ng 50%of the shares of each corporation.

25/ Bonita Packing G., Inc., supra;, Galifornia Agricultural
Gode Section 54040.

26/ See R vcom Corporation and H verbend Farns. Inc.,
supr a.

27/ Abatti Farns, Inc. and Abatti Produce, Inc., supra.
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3. Gommon Gontrol Orver Labor Rel ati ons.

It is apparent fromthe record that none of the growers
i nvol ved herei n exercises any control over the relationship between its
associ ation and the enpl oyees of that association. Each association has a
col | ective bargai ning agreenent wth the UFWwhi ch was entered into by it
w thout consultation wth or ratification by the nenbers of the asso-
ciation. Gower-nenbers have no input wth respect to the resol uti on of
any grievance arising thereunder; such grievances are resol ved between
associ ation and union representatives, irrespective of the w shes of a
gr ower .

~In Rvcom the Board noted that the absence of a common
| abor relations policy does not preclude finding singl e enployer status.

This is especially true in cases arising under the
ALRA  Labor contractors who supply agricul tural
| abor may exert a substantial anount of direct
control over the wages and worki ng conditions of
the enpl oyees, arid yet are excluded fromthe
statutory definition of an agricultural enpl oyer.

. Theresult is that inagriculture the
stat ut ory enpl oyer may not exercise direct control
over wages and working conditions of the
enpl oyees. In viewof the unique role of the farm
| abor contractor in agricultural enploynent, |ess
wei ght is accorded the factor of direct control
over |labor relations than in the industrial
setting.

5 ALRB No. 55, at p. 7.

The reason for the rule enunciated in Rvcomis not present
herein. There, if the absence of |abor relations control by the
agricultural enployer had been gi ven significant weight, the persons em
pl oyed by the | abor contractor woul d have been excl uded from coverage under
the Act. Such is not the case here. The affected enpl oyees are al ready
covered by a collective bargai ning agreenent in a certified bargai ni ng
unit. Appropriately, nore significance may be given to the absence of any
direct grower control over the labor relations or working conditions of the
af fect ed enpl oyees in determni ng whether the grower is a co-enpl oyer. 28/

4. Enpl oyee | nt er change.

Wi | e nost growers do not have any agricultural enpl oyees,
where there are such enpl oyees, the record shows themto be totally in-
dependent of any control by Goastal or S&F. In the rare instances

28/ The t er m co- enpl oyer is used to enconpass the terns
"singl e enpl oyer,” "joint enpl oyer" and "mul tienpl oyer." S ngle em
pl oyer and joint enpl oyer while anal ytically discrete concepts are
soneti nes confused I n the cases.
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where a grower-nenber utilizes his own crewto harvest his fruit, the
associ ation exerci ses no control over the conditions under which such
harvesters work. The grower's crew is supervised by the grower's fore-
nan.

_ ~ There is no evidence of an interchange of enpl oyees between
either association and any of its nenbers wth respect to harvest
operations or other operations in which a grower nmay be engaged. 29/

5 Interrelation 0 Qperations.

There is a degree of interrelation of operations between
the QGA or S& F and their respective nenbers in that the association's
harvest date for a particular grower nust cone at a tine when it does not
run afoul of any cultural practice perforned by the grower. Thus, it nust
cone at a tine when the orchard has not recently been sprayed or at a tine
which is consistent wth the grower's irrigation schedul e. However, beyond
these limtations there is no interrelationship. The primary interaction
is between the association and the packi ng house. Harvesting is
coordi nated wth the denand needs of the packinhg house to naintain an
optimumflow of fruit through the shed. As noted above, the grower is not
involved in this interaction.

There is, of course, a fundamental interrelationship in the
sense that if the grower did not grow lenons, the association woul d have
none to harvest; however, this relationship is not distinguishable from
any rel ationshi p between a provider of services and its custoners. There
is not the kind of interaction which is significant for purposes of
hol ding a grower to be grouped wth the association as a single enpl oyer
because it bears no direct connection to the circunstances under which the
enpl oyees of the association wll performtheir work. V¢ do not have a
situation in which it can be said that there is such a significant degree
of vertical integration between the activities of a grower and the harvest
association as to conpel a finding of single enpl oyer status absent any of
the other criteria required by the Board. To find single enpl oyer status
oRn the basis of this criterion would be contrary to the Board's rule in

vcom

Fnally, it should be noted that unlike the standard brand
situation in which a party seeks application of the single enpl oyer
doctrine, i.e., one in which nomnally separate enpl oyers are treated as
one for the purpose of incorporating their separate work forces wthin a
single bargaining unit, the Petitioner here does not seek by its argunent
of si Pgl e enpl oyer to bring additional enployees wthin the scope of the
certification.

To summari ze: Precedent wth respect to the question of
whet her nomnal |y separate agricul tural enpl oyers constitute a single
enpl oyer does not support the conclusion that the outstanding certifi-
cations should be anended or "clarified™to list all individual grower-
nenbers of the respective associations as the enpl oyers of the enpl oyees

_ 29/ See Louis Pelfino ., supra, in which the presence of such
i nterchange was a factor considered by the Board in finding four
partnerships to be a single enpl oyer.

- 19 -



covered by the certification. B

The Joi nt Enpl oyer Argunent

Havi ng found that Board cases dealing wth the single enpl oyer
I ssue do not support the result sought by the UAW we turn nowto an
anal ysis of the authority it cites for the proposition that “(t)he asso-
ciations al one shoul d not be considered enpl oyers under |law "30/ Joe
Maggio. Inc., 5 ALRB No. 26 (1979); Ml Finerman/drcle Two, 5 ALRB No. 28
(1979); and Napa Vallev Mneyards ., 3 ALRB No. 22 (1977).

In Joe Maggi o the Board was presented with the question of

whet her carrot harvest enpl oyees nomnal |y enpl oyed by a cust om harvest er
were, for purposes of the Act, enpl oyees of the grower (Joe Maggi o) and
properly included wthin a certification covering all Mggi o' s enpl oyees.
The case cane before the Board on the UPWs petition for clarification
seeki ng to determne whet her the harvest enpl oyees shoul d be so i ncl uded.
The thrust of the petition was to include additional enployees wthin the
scope of the Maggio certification, i.e., to determne whether NMaggi o or
the customharvester was the enpl oyer of harvest enpl oyees.

The UFWcont ended that Maggi o was the enpl oyer of the carrot
harvest enpl oyees "... because of the control it exerts over the har-
vesting operation and the | ong-standi ng enpl oynent rel ationshi p between
Maggi o and the individuals in the topped-carrot harvest crew ™ The Board
1z:aldopt ed the UFWs argunent, resting Its concl usion upon the foll ow ng

act s:

Maggi o sets the irrigation and pi cki ng schedul es,
deci di ng when and where picking wll occur and the
anount of daily tonnage to be pi cked.

Tayl or/ WI |l ians (customharvester) picks the carrots
but does not hi ng nore.

Maggi €' s | ong- st andi ng enpl oyment rel ationship wth
the topped-carrot harvest workers is al so an
inmportant factor in this case. These enpl oyees were
hired al nost excl usively fromMggi o carrot or
broccoli crews and do not fol |l ow Tayl or/ WI | ians
fromfarmto farmunlike the situation of custom
harvest ers, who general |l y have their own enpl oyees
working with themat nore than one agricul tural

site. (dtations omtted.)

The overall control that Mggi o exerts and the | ong-
standi ng enpl oynent rel ationshi p that Maggi o has
wth these workers persuades us that Maggi o i s best
able to provide the nost |ogical and stable

30/ It should be noted, in passing, that no one nakes such a
contention; rather the question is whether the associations al one shoul d
be considered as the enpl oyers of the enpl oyees covered by the
certifications the UFWseeks to clarify. GCertainly the growers are
agricultural enployers as defined in Section 1140.4(c).
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bar gai ni ng rel ati onshi p whi ch bests serves the
pur poses of the Act.

5 ALRB No. 26, pp. 6, 7.

Bypassi ng the policy and anal ytical differences between a
situation in which the union seeks to provide additional enpl oyees wth
the protections of an established bargaining relationship and a situation
in which the union seeks to prohibit an enpl oyer fromceasing to be a
custoner of an agricultural enployer wth the object, hopefully, of ever
avoi ding any reduction in size of the work force as of the tine of
certification, it is apparent that the rational e, of Joe Maggio if appro-
priately applied to the fact situation herein would not |lead to the re-
sult sought by the UFW33/

The record is devoid of evidence of a long termor, in fact,
any enpl oynent rel ati onship between any individual grower subject to
t hese proceedi ngs and any enpl oyee of either association. Wnlike Joe
Maggi o the persons harvesting a grower's fruit do not cone fromother of
his agricultural operations and do not return to such operations fol -
low ng his harvest, rather they nmove on to harvest another grower's crop.

Here, an enployee's stability of enploynent attaches to the
har vest associ ati on by which he is enpl oyed rather than to a particul ar
grower. GOGA has been in operation for some 19 years and has appr oxi -
nately 4-0 enpl oyees wth nore than 13 years' seniority. S & F has been
operating for at |east 15 years. Thus, the rel ationship between GGA or S
& F and their enpl oyees is |ong-standing and conparabl e to the rel a-
tionshi p between Maggi o and the harvest enpl oyees there found significant
by the Board. There is even |ess rel ati onshi p between a grower and the
harvest enpl oyees here than existed between Tayl or/WIIlians and the
har vest enpl oyees i n Maggi o.

The present record does not establish the degree of grower
control over the harvest found in Joe Maggi o and relied upon in hol di ng
Maggi o to be the agricultural enpl oyer. Here, the grower does not set the
daily tonnage to be picked, it does not control the day on which the
orchard is to be harvested, it does not own the bins into which the
harvested | enons are deposited, it does not transport the | enons to the
packi ng shed wth its own enpl oyees, it does not utilize its own em
pl oyees in connection wth the harvest, and for the nost part does not
enpl oy any agricul tural enpl oyees for other purposes. Uhlike Maggi o, none
of the grower-parties herein has a history of harvesting its lenons wth
its own crew, and there is no evidence that upon w thdrawal from Goastal
oo S&F it harvested its own crop, rather each noved to anot her custom
harvester. In sum Mggi o provi des no support for the

31/ ne can theorize that the rigidity which the UFWseeks to
i npose upon the associations and its nmenbers woul d be sel f-defeating
unl ess nenber-growers are to be prohibited fromw thdraw ng fromthe
associ ation when they cease to be | enon growers as well as when t hey
shift to another customharvester. he cannot foresee a grower wllingly
joining a harvest association fromwhich it was free to wthdrawonly in
the event of a decertification.
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position urged by the UFW

Ml Fnerman Go./drcle Two, 5 ALRB No. 28 (1979), cited by the
UFW is a case in which the Board found Arcle Two not to be an
agricultural enployer wthin the meaning of the Act and held its enpl oyees
to be agricultural enpl oyees of F nernan and included wthin the
certification covering all agricultura enpl oyees of Ml H nernan, Inc.

The hol ding rests upon the fol |l ow ng concl usi on:

A though drcle Two nmay exerci se somewhat nore authority
than a typical |abor contractor inits harvesting of
crops owned by FHnernan, we find that F nerman retai ned
a nore substantial and pernanent interest in the ongoi ng
oper at i on.

5 ALRB No. 28, p. 3.

dted as "significant" factors considered in reaching this
conclusion were the followng: drcle Two's principal s were forner
FH nernan enpl oyees whose duties had not significantly changed; substan-
tially nore than 9Q%of drcle Two's work was perforned for F nernan; all
naj or equi pnent was supplied by Finerman; and Arcle Two's potenti al
profits and | osses are greatly affected and limted by F nerman’s control
of the entire agricultural operation.

The factors relied upon by the Board in FH nerman are not present
here. Wiile the S & F and Qoastal Boards of Directors are el ected by the
associ ation's nenbership, their duties as directors are distingui shabl e
fromtheir grower duties; noreover, the directors exerci se no day-to-day
control over the harvesting operations of either association. There is rib
evi dence that any nanagenent person enpl oyed by either association had
previ ous enpl oynent w th any grower-nenber.

The associ ations or the packi ng houses, rather than the growers,
supply the equi pnent necessary for the harvest and transport of the fruit.
No significant percentage of the work perforned by Goastal or S&Fis
pem‘oor ma:o)I)Z; or asingle grower and no work at all 1s perforned for sone
nenber s.

Napa Valley Mneyards G., 3 ALRB No. 22 (1977), is not apposite
because the Board there was faced wth the question of whet her

32/1f one were to consider all Goastal nenbers as a single
entity, one could argue that each worked solely for a single entity.
However, there is no evidence to support a conclusion that individual
growers shoul d be lunped together as a single enployer. The only thing
the individual growers have in common is that they grow | enons and bel ong
toeither S&F or QGA a prerequisite for being able to obtain the
services of that association. |f either association were a comercial
operation, such as SAMI] the precondition woul d not be present.
Certainly the formof organization, i.e., coop versus general corporation,
cannot be controlling.
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there were circunstances in which a licensed | abor contractor can be an
agricultural enployer. The Board fol |l owi ng the reasoni ng and gui del i nes of
the Fair Labor Sandards Act as enbodied in 29 GFR Section 780. 330 and
Section 780. 331 found that Napa Valley qualified as an agricul tural

enpl oyer under Labor Gode Section 1140.4(c). Here, there is no contention
that grower-nenbers of either Goastal or S & F are not agricul tural

enpl oyers; rather the issue is whether the grower-nenbers are enpl oyers of
the GA and S & F enpl oyees harvesting their | enmons. Nor do Respondents
contend that (hastal and S & F do not qualify as agricultural enpl oyers
under Section 1140. 4(c). 33/

Havi ng argued that both Goastal and S & F are nore than | abor
contractors and detailing evidence in support of this proposition, the
Lhion then asserts that "S & F and GQGA are still not the type of entity
that can be classified as enpl oyer (sic) under the Act." 34/ In the face
of its certification by the Board wth respect to the enpl oyees of each
of the associations, this argunent is startling. It is stated in the
foll ow ng terns:

Lhli ke the entities in Kotchevar, supra, Napa;

Val | ey, supra, and Gournet Harvesting and
Packing, supra, S & F and Goastal G owers have no
investnents in land or crops, no nmaj or invest-
nents in equi pment, no responsibility for haul i ng
the fruit, noreal discretion wth regard to when
and where to harvest. They are total |y dependent
upon their grower nenbers and the arrangenents
nade by the packi nghouses for the harvest: their
entire raison d etre (sic") is to service their
nenbers not to nmake a profit. But nost signifi-
cantly, the associations cannot independent!|y
provi de stabl e | ong-termenpl oynent to | enon har-
vesters. As has been concl usi vel y shown t he
associ ations are totally dependent on their nem
bers for providing enpl oynent to the harvesters.

Petitioner's Post-Hearing Brief, pp. 45-46. 35

The sinplest answer to this contention is that a harvesting
association is statutorily defined as an agricultural enployer. 36/ It is
apparent but for the wthdrawal of certain nenbers of each association for
reasons, so far' as this record shows, unrel ated to the advent o: the UFW
the UFWwoul d not be urging that an association wth whomit

33/ The | abor contractor versus custom harvester |ssue was
al so invol ved in Kotchevar Brothers, 2 ALRB No. M5 (1976).

34/ Petitioner's Post-Hearing Brief, at p. 45.

35/ Ref erences to Kotchevar and Napa Val l ey are to cases
di scussed herein. Gournet Harvesting and Packing is found at 4 ALRB No.
14 (1978), and invol ved the question of whether Gournet though a | abor
contractor was an agricul tural enpl oyer.

36/ Labor Code Section 1140. 4(c).
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has a col | ective bargaining agreenent is inproperly certified as an em
pl oyer under the Act.

Wth regard to the UPWs assertion that the associ ations cannot
provi de stable | ong-termenpl oynent, to | enon harvesters, suffice it to
say the assertion finds no support in the record. The evidence is to the
contrary. Fnally, wth respect to the assertion that S & F and G are
totally dependent upon their nenbers in order to provide work for | enon
harvesters; |ike any service business, QGA and S & F are dependent upon
their custoners as a source of revenue to enable themto continue in
operation and to continue to have a work force to serve those custoners.
Inthis regard while structurally different froml enon harvesting
operations which are not cooperatives, analytically there is no difference
inthe role played in the I enon citrus industry between the coop harvester
and the commercial harvester.

Thus, the UPWs contention that neither S & Fnor GG is the
type of entity that can be classified as an enpl oyer under the Act nust be
rejected. Application of the rational e of Maggio and Napa Vallev to the
facts herein, whether those cases be viewed as joi nt enpl oyer cases or
primary enpl oyer cases, does not lead to the conclusion that either S & F
or OCGA should be coupled wth its respective nenbers as the Section
1140. 4(c) enpl oyers,

C The Miltienpl over Gontention

The Board' s initial decision, Eugene Acosta. et al, 1 ARBNo. 1
(1975), established the appropriateness of multienpl oyer units under the
Agricultural Labor Relations Act. Adting National Labor Rel ations Board
precedent the Board not ed:

(TYhe NLRB does not lightly nor autonatically i npose
a mul ti-enpl oyer bargaining unit over the objection
of a party. It considers a single-enpl oyer unit
presunptively appropriate, and, unless the enpl oyers
are closely related in ownership and control, it
recogni zes a mul ti-enployer unit only upon a history
of collective bargaining on a mul ti-enpl oyer basis
which it determnes to be "controlling.”" (dtations
omtted. )37/

There is no prior history of collective bargaining in the
present cases. Nor as noted above, do the facts herein reveal the degree
of interrelationship in terns of ownership and control as to constitute
the grower-nenbers and the associ ation a single enployer wthin .the
neaning, of the Act. Nor is there any evi dence of enpl oyee interchange. 38/
It may al so be noted that conceptually a mul tienpl oyer unit does not fit
the facts herein in that we are not dealing wth separate enployers wth
di screte work forces nol ded toget her for purposes of collective
bar gai ni ng.

37/ Eugene Acosta. et al, supra, at p. 9
38/1bid., p. 13, fn. 8.
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Fnally, applicable National Labor Rel ations Board precedent
hol ds that the establishnent of multienpl oyer units is consensual. "The
Board (NLRB) w Il not sanction the creation of such a unit over the ob-
jection of any party, union or enpl oyer.39/ There is an absence of such
consent in the present cases.

To summari ze the evidence offered by the UFWfails to establish
either association and its grower-nenbers to be a single enpl oyer, joint
enpl oyer or nul tienpl oyer unit appropriate for purposes of collective
bargai ning, and therefore it is reconmended that the petition in each of
the- cases be di sm ssed.

D Denial O Due Process

V¢ turn now to Respondent growers' contention that they wl|
have been deni ed due process if the certifications are nodi fi ed to nane
themas enployers. The argunent is grounded in the fact that no grower
was noticed wth respect to the el ection proceedi ng i nvol ving either
associ ation. Reliance is placed on A aska Roughnecks and Dxillers
Association v. NL.RB., 555 F. 2d 732 (9th dr. 1977), cert. denied, 43M
US 1069.

The operative facts in A aska Roughnecks are the fol | ow ng:

Mbbi | operated an offshore drilling platformnear Anchorage,
Alaska. It contracted wth Santa Fe Ixilling Conpany to performits
drilling operations. 1In consideration for Santa Fe's servi ces Mbil nade
Santa Fe whole for its wage and fringe benefit outlay and ot her expenses
and paid Santa Fe a fixed percentage of costs as a profit. The contract
was termnabl e on 30 days' noti ce.

The uni on organi zed Santa Fe’'s enployees and ultinately filed a
representation petition namng Santa Fe as the enployer. At the
representation hearing the union stipulated that Santa Fe was the
enpl oyer, and the Regional DOrector so found. There was no clai mt hat
Mbbi | was either the enployer or a joint enployer wth Santa Fs.

Subsequent to the certification the union and Santa Fe com
nenced bargaining. In anticipation that bargai ning would result in
hi gher wages for unit enpl oyees, Santa Fe notified Mbil that it woul d
seek an increase in the wages and fringes set out in their contract
shoul d bargai ning result in a wage increase for unit enpl oyees.

Mbbi | decided to seek new bids for its drilling operations and
thereafter awarded the job to another drilling contractor who submtted a
lower bid. Mbil then termnated its contract wth Santa Fe. Wen Santa
Fe received Mbil's termnation notice, it contacted the union and
offered to bargain about the effects of the termnation. A this point,
the union for the first tine denanded that Mbil bargain, contending it
was a successor enployer. Mbil refused. The union filed charges based
upon the successor enpl oyer theory. The Regi onal

39/ Morris, The Devel opi ng Labor Law, p. 239 (1971), and cases
cited therein at fn. 135.
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Drector declined to issue conplaint; an appeal was taken to the General
Gounsel who reversed the Regional Drector and issued conpl ai nt, alleging
that Mbil was a joint enployer. The National Labor Rel ations Board after
trial so concl uded.

There was no contention that Mbil was guilty of anti-union bias
intermnating its contract wth Santa Fe.

The question on appeal was phrased by the court as foll ows:

The appeal presents the question whether Mbil coul d
refuse to bargain wth the union when it was neither
afforded an opportunity to participate in the
certification proceedi ngs nor requested by the union
to bargain until after Mobil termnated its contract
wWth Santa Fe. As we shall see, our answer is that
Mobi | acted lawful ly.

555 F.2d 732, at p. 735.

The bases for the court's decision were two "closely rel at ed
aspects of due process”: (1) the requirenent of notice and the opportunity
to be heard; and (2) the National Labor Relations Board s failure to
followits promul gated rul es and gui del i nes.

The court noted that the first indication Mbil had that anyone
regarded it as an enpl oyer was when it was asked to bargain and that the
first notice it had that it was considered a joint, as opposed to a
successor, enpl oyer was when conpl ai nt i ssued. "Because Mbil had al ready
termnated its contract wth Santa Fe, the notice was clearly
untinely."40/ Further, the court stated that Mbbil had no duty under the
National Labor Relations Act to anticipate a duty to bargain, citing
NLRB v. Glunbian G., 306 US 292, 297, 59 S . 501, 504, 83 L. HE.
660 (1939).

In speaking of the National Labor Relations Board' s failure to
followits regulations, the court stated that while Mbil nmay have been
aware of the union's activities prior to notice, it was al so anare of the
National Labor Rel ations Board's representation proceedings in which it
had not been asked to participate as well as National Labor Rel ations
Board regul ations requiring that a petition for certification shall
(r:]ont ain the enployer's nane and that the enpl oyer shall be notified of the

earing.

Because Mbbil was neither naned as an enpl oyer nor
given an opportunity to object as permtted by 29
CFR 8102.63, it was entitled to rely on the
certification result that Santa Fe was the enpl oyer,
not Santa Fe and Mobil .

As we have noted, failure to fol | ow promul gat ed
rules tends to deny adequate notice. (dtation
omtted.) Relying on regul ati ons which do provide

40/ Supra, at p. 735.
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for adequate notice, Mbil termnated its Santa Fe
contract before having either notice of its alleged
status as enpl oyer, or any duty to bargain. Relying
on those regul ations, we hold that the notice

recei ved was i nadequat e.

555 F.2d 732, at p. 736.

Like the National Labor Rel ations Board, the Agricul tural Labor
Rel ati ons Board has promul gated regul ations wth respect to the filing of
petitions for certification. The petition nust set forth the nane,
| ocation and nailing address of the enpl oyer.41/ In purported conpliance
wth this regulation, the petitionin 78-RG2-V (78-UG|-OX naned
QGoastal G owers Association as the enployer, and the petition in 77-RG 3-
V(79-UG1-OX) naned S & F Gowers as the enployer. The Board' s
regul ations state that the petition "shall be served upon the enpl oyer”
and that such service may be acconpl i shed "by service upon any owner,
officer or director of the enpl oyer, or by leaving a copy at the office
of the enployer wth a person apparently in charge ... or by personal
servi ce upon a supervisor of enpl oyees covered by the petition. . . .742/

The UFWs conpliance with these regul ations coul d, in no way,
have al erted a grower-nenber of either association that it was invol ved
inthe Board s representation process, or that the UFWwoul d argue
sonewhere down the road that the grower as well as its harvest
associ ati on was the covered enpl oyer. Like Mbil, grower-nenbers of
Goastal or S & F may have been aware of an inpendi ng representation pro-
ceeding involving its association, but |ike Mbil each nust al so have
been awnare of Sections 20305 (a) (2) and 20300 (f) mandating the Uhion to
nane and serve the enpl oyer in such a proceeding and was entitled to rely
_uponlthg absence of designation and service as evidence it was not
i nvol ved.

The individual grower parties to these proceedings are in a
posi tion anal ogous to that of Mbil in that there is no | onger any re-
[ ati onship between their forner association and the grower, just as there
was no |l onger extant when Section 8 (a) (5) charges were fil ed agai nst
Mbbi | the contractual relationship between Mbil and Santa Fe whi ch was
the basis for contending that Mbbi|l had refused to bargain. Here, at the
tine the instant proceedi ngs commenced wth the filing of a unit
clarification petition, the growers were no | onger associ ation nenbers,
each grower had termnated its nenbership contract. None of the growers
served in the present proceeding was served at a tine when its current
status was such that the el ements urged as indicia of a co-enpl oyer
status exi sted.

As was the case in A aska Roughnecks , the notice here served
upon the grower-parties was untinely because each had al ready term nated
its nenbership contract wth its association. To paraphrase A aska
Roughnecks, because the individual growers were neither named as

41/8 Galifornia Admnistrative Gode Section 20305(a)(2).
42/8 CGalifornia Admnistrative Gode Section 20300 (f).
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enpl oyers nor given the opportunity to participate in el ection or post-
el ection proceedi ngs provided for by Section 1156.3 (a), each was entitled
torely on the Board s certification that its association was the sole

enpl oyer .

Qonsistent with the position articul ated by the Suprene
Qourt, 43/ there can be no breach of any statutory duty by the w thdraw ng
growers when their wthdranal was consistent wth thelr nenbership
contract, anticipated under the coll ective bargai ni ng agreenent between
their association and the UFW44/ and prior to any indication fromthe UFW
that they were regarded as co-enpl oyers.

The UFWs attenpt to distingui sh Al aska Roughnecks on the ground
that it was an unfair |labor practice case rather than a representation
case i s unpersuasi ve. The Board has previously stated that representation
questions cannot be retried in unfair |abor practice proceedi ngs. 45/ Vére
it to be determned here that the growers who have w thdrawn fromtheir
associ ation are co-enpl oyers of the association' s enpl oyees, the effect of
such a determination upon the grower woul d be the same, so far as the
Board is concerned, as if the conclusion were reached as the result of
unfair |abor practice proceedi ngs.

_ _ To sunmari ze: an alternative basis for di smssing the UFWpeti -
tions in each of the cases at issue is the absence of procedural due
"process accorded the individual growers who are party to these proceedi ngs
and upon whom servi ce was effected in connection wth the instant
proceedi ngs. 46/

RECOMMENDATI ONS

Havi ng found that the UFWhas failed to establish by substanti al
evidence on the record as a whol e that the individual growers party to
t hese proceedi ngs are co-enpl oyers of the enpl oyees of the association of
which they are forner nenbers, it is recoommended that the petition in Case
Nos. 78-UG|-OX and 79-UG | -OX be di smissed. 47/

43/NL.RB. v. Golunbian (., supra.

44/ The UPW's col | ective bargai ning contracts wth both GGA and S
& F evidence an understandi ng that nenbers may wthdraw fromthe asso-
ciation. The "Wrker Security" section of each contract requires that the
UFWbe notified of wthdrawal s as soon as possible. "

45/D Arrigo Bros, of Galif., M ALRB No. 45 (1978); George
Aaklian Farns. Inc., 4 ALRB No. 53

46/ A the outset of the hearing, an order issued finding ser-
vi ce upon the association of the petition to clarify bargai ning unit not
to be valid service of the petition upon current nenbers of that
associ ation. | amunaware whet her any action has been taken w th respect
to that order.

47/1. e., single, joint or milti-enployer.
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Havi ng found that said growers were not accorded due process
and were entitled to rely upon the representati on proceedi ng as havi ng
established GGA and S & F as the sol e enpl oyers of the unit enpl oyees and
havi ng found such denial of due process to be an i ndependent basis for
dismssing both petitions, it is recomended that the Board di smss each
Petition to darify Bargaining Lhit on said grounds.

Dated: April 18, 1980
ACR ALTURAL LABCR RELATI ONS BOARD

Fobert LeProhn
Admnistrati ve Lawd fi cer
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